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the geographic trading restrictions and 
to pay liquidated damages for any 
breach of such agreement that occurs 
after the transfer. The transferor shall 
remain liable for any violations that 
occurred prior to the approved trans-
fer. However, in the case of a like kind 
exchange which is governed by section 
1031 of the Internal Revenue Code of 
1954, as amended, if the vessel acquired 
by the party has an economic life equal 
to or greater than the length of the ge-
ographic trading restrictions that re-
main applicable to the transferred ves-
sel, the acquired vessel shall be deemed 
to be a qualified agreement vessel and 
the geographic trading restrictions of 
the transferred vessel shall attach to 
the acquired vessel. 

[41 FR 4265, Jan. 29, 1976 as amended at 42 FR 
34283, July 5, 1977] 

§ 390.13 Failure to fulfill a substantial 
obligation under the agreement. 

(a) In general. Section 607(f)(2) of the 
Act requires the Maritime Adminis-
trator to determine whether there has 
been a failure to fulfill a substantial 
obligation under an agreement. 

(b) Contracting Officer’s tentative con-
clusion—(1) Notice. If the Contracting 
Officer tentatively concludes that any 
substantial obligation under the agree-
ment, the joint regulations or these 
regulations is not being fulfilled by the 
party he shall serve written notice of 
his tentative conclusion upon the party 
by certified mail with return receipt 
requested. The notice shall contain the 
following information: 

(i) A statement of the grounds upon 
which the tentative conclusion is 
based; 

(ii) The amount the Contracting Offi-
cer tentatively concludes should be 
withdrawn as a nonqualified with-
drawal; and 

(iii) A statement that the tentative 
conclusion shall become a final deci-
sion unless the party requests, within 
30 days, an opportunity either to cure 
its breach or to be heard and offer evi-
dence in opposition to the tentative 
conclusion. 

(2) Effect of notice. The notice of the 
tentative conclusion shall become a 
final decision as described in paragraph 
(d)(1) of this section, unless within 30 
days of receipt of such a written notice 

the party by personal delivery or by 
certified mail, requests the oppor-
tunity either to cure its breach or to be 
heard and offer evidence in opposition 
to the tentative conclusion, in which 
case no further withdrawals from the 
fund, without the written prior ap-
proval of the Contracting Officer, shall 
be made by the party until a binding 
final decision is reached by the Mari-
time Administration. 

(c) Basis for Contracting Officer’s ten-
tative conclusion. In determining wheth-
er a party has not fulfilled a substan-
tial obligation under its agreement, 
the Contracting Officer shall consider 
among other things: 

(1) The effect of the party’s action or 
omission upon its ability to either 
carry out the purpose of the fund, ac-
complish its Schedule B program (see 
§ 390.4(c)) or satisfy its minimum level 
of deposits in Schedule D (see 
§ 390.4(e)). 

(2) Whether the party has made ma-
terial misrepresentations in connec-
tion with its application, agreement or 
any modification or amendment there-
to or has failed to disclose material in-
formation that may affect its agree-
ment or the purpose of the fund. 

(d) Contracting Officer’s decision and 
appeals to the Maritime Administrator— 
(1) Where there has not been a request to 
cure or to be heard. If the Contracting 
Officer issues a written notice under 
paragraph (b) of this section and the 
party does not request within 30 days 
an opportunity either to cure its 
breach or to be heard and offer evi-
dence in opposition to the tentative 
conclusion, the Contracting Officer’s 
tentative conclusion shall become the 
final decision, which decision shall be 
final, conclusive and binding upon the 
party, and no appeal therefrom shall be 
taken to the Maritime Administrator. 

(2) Where there has been a request to 
cure or to be heard. If the Contracting 
Officer issues a written notice under 
paragraph (b) of this section and the 
party requests within 30 days an oppor-
tunity either to cure its breach or to be 
heard and offer evidence in opposition 
to the tentative conclusion, the party 
shall be offered such an opportunity. 
Request to cure must include a pro-
posal to cure the breach. If the Con-
tracting Officer accepts the party’s 
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proposal to cure its breach, then such 
determination shall be final. A party 
requesting to be heard and offer evi-
dence in opposition to the Contracting 
Officer’s tentative conclusion shall be 
permitted to submit, in writing, any 
information, evidence or argument 
within a period set by the Contracting 
Officer after considering the wishes of 
the party. The Contracting Officer 
shall reduce his final decision to writ-
ing and furnish the party a copy, by 
certified mail—return receipt re-
quested, which decision shall be final 
and conclusive and shall bind the party 
unless within 30 days of receipt of the 
decision the party appeals from said 
decision by personal delivery or by cer-
tified mail to the Maritime Adminis-
trator with notice to the Contracting 
Officer. 

(e) Appeals to the Maritime Adminis-
trator. Appeals with a request for a 
hearing on the record, if desired, are to 
be transmitted pursuant to paragraph 
(d) of this section and are to be ad-
dressed to the Maritime Administrator. 
Upon the filing of an appeal, the Con-
tracting Officer shall transmit the en-
tire record and a copy of his final deci-
sion to the Maritime Administrator. If 
a request for a hearing on the record is 
granted, the Maritime Administrator 
shall proceed pursuant to the Rules of 
Practice and Procedure in Part 201 of 
this title. The decision of the Maritime 
Administrator on any question of fact 
shall be final, conclusive and binding 
upon the party unless determined by a 
court of competent jurisdiction to be 
fraudulent, capricious, or arbitrary, or 
so grossly erroneous as necessarily to 
imply bad faith or is not supported by 
substantial evidence. 

§ 390.14 Departmental reports and cer-
tification. 

(a) In general. For each calendar year, 
the Secretary of Transportation shall 
provide the Secretary of the Treasury, 
within 120 days after the close of such 
calendar year, a written report with re-
spect to those capital construction 
funds under the Secretary of Transpor-
tation’s jurisdiction. 

(b) Content of reports. Each report 
shall set forth the name and taxpayer 
identification number of each person: 

(1) Establishing a capital construc-
tion fund during such calendar year; 

(2) Maintaining a capital construc-
tion fund as of the last day of such cal-
endar year; 

(3) Terminating a capital construc-
tion fund during such calendar year; 

(4) Making any withdrawal from or 
deposit into (and the amounts thereof) 
a capital construction fund during such 
calendar year; or 

(5) With respect to which a deter-
mination has been made during such 
calendar year that such person has 
failed to fulfill a substantial obligation 
under any capital construction fund 
agreement to which such person is a 
party. 

[55 FR 34929, Aug. 27, 1990] 

APPENDIX I TO PART 390—U.S. DEPART-
MENT OF TRANSPORTATION, MARI-
TIME ADMINISTRATION—APPLICATION 
INSTRUCTIONS 

INSTRUCTION REGARDING APPLICATION FOR A 
CAPITAL CONSTRUCTION FUND 

An application for a capital construction 
fund under section 607 of the Merchant Ma-
rine Act, 1936, as amended (46 U.S.C. 1177), 
the Rules and Regulations prescribed jointly 
by the Secretary of the Treasury and the 
Secretary of Transportation (26 CFR Part 3 
and reprinted in 46 CFR Part 391, the ‘‘Joint 
Regulations’’) and individually by the Sec-
retary of Transportation (46 CFR Part 390, 
the ‘‘SOC Regulations’’) shall be prepared 
and submitted in the form specified by these 
instructions. 

The application must be legible and shall 
be submitted in six (6) complete sets, includ-
ing the required Schedules and Exhibits. The 
application shall be filed with the Secretary, 
Maritime Administration, Washington, DC 
20590. Three of these sets must be duly exe-
cuted and certified by the Applicant. The 
name of the Applicant shall be shown on all 
accompanying papers for identification. 

All questions contained in the application 
must be responded to; if a question is not ap-
plicable the respondent should so state. Ad-
ditional information may be requested if 
such information is necessary to aid the Con-
tracting Officer in making a determination 
to enter into a Capital Construction Fund 
Agreement. 
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